Contribution ID: 63c7¢c6¢4-0cc1-41a4-9e56-93ffbfed99b9
Date: 14/03/2019 07:56:08

EU implementation of the Aarhus Convention
In the area of access of justice In
environmental matters.

[ Fields marked with * are mandatory. }

Introduction

The questionnaire consists of two parts. The first part is aimed at all respondents and includes general
questions on the relevance of the Aarhus Convention and Regulation to individuals and others, as well as
questions on its effective implementation and the impacts of possible changes that would ensure the EU’s
compliance with the Aarhus Convention. The second part of the questionnaire seeks information about
the experience with existing mechanisms to review environmental acts as provided for by Regulation (EC)
No 1367/2006 (the Aarhus Regulation). This second part is particularly aimed at respondents directly
involved with or affected by the Aarhus Regulation and its requirements.

It should take approximately 20 to 40 minutes to fill in the questionnaire, depending if you respond only to
Part 1 or to both Parts 1 and 2. You may interrupt your session at any time and continue answering at a
later stage. If you do so, please remember to keep the link to your saved answers as this is the only way
to access them. Only questions marked with a red asterisk are mandatory. Once you have submitted your
answers online, you will be able to download a copy of the completed questionnaire.
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Part 1 - General questions

10. The European Union is a party to the Aarhus Convention, which amongst other things seeks to
promote access to justice in environmental matters. ‘Access to justice’ in environmental matters means
that the public is offered the possibility to initiate procedures for the review of acts and decisions taken by
authorities, or review procedures in cases where the authorities should have adopted acts and decisions
but failed to do so. To help fulfil its obligations under the Convention, the EU adopted Regulation (EC) No
1367/2006 (the Aarhus Regulation).

Which of the following statements best describes your situation?
' | have never heard of the Aarhus Convention nor the Aarhus Regulation.
| have never heard of the Aarhus Convention nor the Aarhus Regulation but | am aware of the possibility
to challenge non legislative environmental acts of the EU.
' | have heard about the Aarhus Convention, but | am not sure how it is implemented at national or EU level
and therefore how it affects me.
@ | am familiar with the Aarhus Convention and/or the Aarhus Regulation.


https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement_en

11. The available mechanisms to review EU acts, decisions or omissions (all referred to as "decisions" only in the table below for the sake of brevity)
include requests for internal review through administrative procedures or actions brought to the EU Court of Justice according to different judicial procedures.
How would you rate the availability of each these means for individuals or NGOs?

Neither
Very Slightly positively Slightly Don't
positively positively nor negatively Negatively Know
negatively
a) How would you rate the current possibilities for individuals to request the
EU to carry out an internal review of a decision it has made that impacts the @
environment?
b) How would you rate the current possibilities for NGOs to request the EU
to carry out an internal review of a decision it has made that impacts the @
environment?
¢) How would you rate the current possibilities for individuals to bring an = = = @
EU decision that impacts the environment before the EU Court of Justice? ' ) ' ) )
d) How would you rate the current possibilities for NGOs to bring an EU @
decision that impacts the environment before the EU Court of Justice? ' ) ' ' )
e) How would you rate the current possibilities for individuals to bring,
before the court in your country, an EU decision that impacts the @
environment?
f) How would you rate the current possibilities for NGOs to bring, before @

the court in your country, an EU decision that impacts the environment?




12. Public participation in decision-making is also a possible way for the public to have a say in legally binding general acts and decisions relating to the
environment before these are actually adopted.
To what extent do you agree or disagree with the following statements concerning EU decision-making on environmental matters?

Neither
Very Slightly . I Slightly
ositivel ositivel positively nor negativel Negativel Don'
P y P y negatively g : g y know

a) How would you rate the current possibilities for individuals to
participate in the decision-making processes at EU level regarding @
environmental matters?

b) How would you rate the current possibilities for NGOs to participate in
the decision-making processes at EU level regarding environmental L o e L =) @
matters?

¢) How would you rate the way the EU takes into account the views
expressed by the public when taking decisions that affect the environment?



13. Individuals and non governmental organisations (NGOs) can challenge EU acts before a national
court, which can — and sometimes must - refer the case to the EU Court of Justice for a preliminary ruling
(Article 267 TFEU).

Were you aware of this possibility as a way of challenging EU acts?
@ Yes
J No

14. Have you ever been involved in or affected by a procedure under Article 267 TFEU (reference for a
preliminary ruling)? If yes, please provide a reference to the relevant case if possible (add a link or attach a
pdf of the judgment).

@ Yes
@ No

15. In your opinion, how does the mechanism enabling national courts to request the Court of Justice of
the European Union to rule on an EU act (Article 267 TFEU) function in your country of residence?
) Satisfactorily
@ Unsatisfactorily
' Don't know

16. Can you please explain your answer? Why do you think the established mechanism to challenge EU
acts through national court (Article 267 TFEU) in your country of residence is functioning in a satisfactory
or unsatisfactory manner?

CAN-E works with member organisations in all EU countries, some of which use the legal systems in their
home countries to challenge acts and decisions which impact on the environment. We have observed that
i) NGOs and citizens are still faced with major problems to gain legal standing in environmental cases,

ii) Article 267 is not enforceable through a meaningful mechanism on the national level (in the many cases
courts reject Art 267 procedure) and

iii) the procedure takes an extremely long time.

There is no meaningful process of challenging implementation of directives and regulations directly.

17. Any person can also challenge EU acts by directly requesting the EU Court of Justice to rule on the
legality of the act if that act is of direct and individual concern to that person (Article 263(4) TFEU).

Are you aware of this possibility as a way of challenging the EU acts?
@ vYes
7 No

18. In your opinion, how does the established mechanism to challenge EU acts through the Court of
Justice of the European Union (Article 263(4) TFEU) function?

) Satisfactorily
@ Unsatisfactorily
' Don't know



19. Can you please explain your answer? Why do you think the established mechanism to challenge EU
acts through the Court of Justice of the European Union (Article 263(4) TFEU) is functioning in a
satisfactory or unsatisfactory manner?

The CJEU interprets “direct and individual concern” very narrowly which excludes standing de facto in most
environmental cases where “everyone” might be concerned. Its interpretation does not take into account the
way the European Charter on Fundamental Rights actually promises legal remedies, Art 47.

A change in the Court’s interpretation of this article is necessary, to ensure that individuals and NGOs
affected by EU legislative acts are allowed to seek redress before the EU courts without having to engage in
lengthy and costly procedures before national courts.

20. The Aarhus Convention Compliance Committee noted several problems with respect to the EU’s
implementation of the Convention (for further information, please see https://www.unece.org/env/pp
/compliance/Compliancecommittee/32TableEC.html). These problems are listed below.

How would you rate the importance of each of these problems?

1-Least 5 4-Most
important important

a) The Aarhus Regulation’s internal review mechanism is open
only to NGOs and not to members of the general public

b) To be admissible for a review request, the act or omission to
be challenged must have an individual scope or impact on the L L= @
organization/individual bringing the request

¢) The Regulation limits challenges to acts or omissions under
environmental law

d) Only acts that are legally binding and have external effects (i.
e. effects outside the administration taking the decision) can be L5 L& @
open for review under the Regulation

21. Do the problems mentioned in Question 20 impact you, and if so, how?

Part 2 - Specific questions

This part of the questionnaire seeks input on your experience with existing mechanisms to review EU
environmental acts.

Administrative review

Regulation (EC) No 1367/2006 (the Aarhus Regulation) provides the possibility for an individual or an


https://www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html
https://www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html

NGO to request reviews of EU administrative acts directly with the EU institutions (e.g. the Commission
services) (internal review).

22. Have you ever been involved in or affected by a request/request(s) for internal review of a EU
decision or act under environmental law?

" Yes
7 No

Judicial review

There are several ways to challenge the legality of an EU act before a court of law (judicial review). A
case can be brought before the EU Court of Justice, either through the judicial review mechanism set up
by Regulation (EC) No 1367/2006 (the Aarhus Regulation), or independently from the Regulation, directly
in application of EU law (Article 263(4) TFEU). A case can also be brought before a national court, which
would in turn bring the case to the EU Court of Justice for a preliminary ruling (Article 267 TFEU).

25. Have you ever been involved in or affected by the judicial review of legality of an EU act in the area of
environment?
@ Yes
7 No

26. Where was/were the request(s) lodged?
@ EU Court of Justice
~' National court
' EU Court of Justice and national court

27. Was the reason for lodging the request at EU Court of Justice or national court, or both based on any
of the following?

EU .
National
Level
Level
a) Better chance of success [ [
b) Better knowledge of the system [l [
c) The expected costs of the procedure [ £l
d) Lack of legal grounds to challenge a decision before that instance (e.g. absence F

of challengeable act at national level, legal standing, etc.)

28. Please further explain your answer to Question 27.

The answers above do not match. The case in question, T 330/18, concerns the combined effect of several
EU legal acts rather than individual implementation by EU Member States. The EU legal system of access to
justice ignores the fact that decisions are taken on the EU level and are not a matter of implementation,
making the run through the national courts futile. The actual case T 330/18 before the GC would not be able
to occur in any national court.

10



29. Please consider your overall experience with regards to challenges before national courts, via

preliminary ruling (Art. 267 TFEU). Did you experience/observe difficulties in relation to the following steps
of the procedures:

Major .
- J, Some Limited
difficulties e 1 e 1 )
difficulties difficulties (did Not
(prevented , Don't
o (could be not impede at
continuing the . know
) overcome) the action) all
action)

a) Legal standing (i.e., right
to bring the case to court)

b) Nature of the act
challenged (e.g. EU act not
implemented at national level)

c¢) Length of the procedure
d) Costs

e) Dependence upon the
willingness of the judge in
bringing the request before
CJEU

f) Potential lack of
enforcement of the decision

g) Other (please specify)

30. Please consider your overall experience with regards to direct challenge to the EU court (Art. 263(4)

TFEU and Aarhus Regulation). Did you experience/observe difficulties in relation to the following steps of
the procedures:

Major
- : , Some Limited
difficulties T e .
difficulties difficulties (did Not
(prevented . Don't
. (could be not impede the at
continuing the ) know
) overcome) action) all
action)
a) Legal standing (i.e., right &
to bring the case to court) '
b) Nature of the act
challenged (EU non-
legislative act ‘under
environmental law’)
c) Length of the procedure @

d) Costs
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e) Potential lack of
enforcement of the decision

f) Other (please specify)

31. How would you rate the process(es)?
) satisfactory
) Unsatisfactory
@ Neither satisfactory nor unsatisfactory
7 Don't know

32. Please further explain your answer to Question 31 with additional information including the subject of
the challenges and concrete examples if possible.

In the ongoing case Carvalho et. al. T 330/18 the plaintiffs, with support from NGO, challenge the adequacy
of EU climate target until 2030. They challenge directly EU legal acts under Art 263 and raise an application
under Art 340 TFEU. They ask the court to consider whether their fundamental rights as well as rules of
primary EU law are upheld with the current legal acts. This is made very difficult under the current
interpretation of Art 263 and both defendants have asked to dismiss the case as inadmissible.

Thank you for your contribution!

If you wish to add further information relevant to the scope of this questionnaire or expand on any of your
answers, you can do so in the box below.

If you wish to submit additional documentation within the scope of this questionnaire, you can upload your
file here. Please note that all uploaded documents will be published together with your contribution, and
that you should not include personal data in the document, if you opted for anonymous publication.

Contact

Laura.TABELLINI@ec.europa.eu
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